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certain interests described in the complaint, in and to each of

said mining claims. That each and all of said claims are located

and situate in Stevens County, in the State of Washington, on

the north side of the Spokane river, from two to five miles there-

from, and are embraced within the following territory in said

Stevens County, bounded as follows, to-wit : Commencing at a

point where the range line between ranges 36 and 37 intersect

the Spokane river, thence north from said point on the 48th par-

allel ; thence east along said parallel to where the range line be-

tween ranges 38 and 39 crosses said parallel, thence south to the

Spokane river, thence down and along the south bank of said

river to the place of beginning. That that portion of the public

domain upon which each and all of said mining claims are located,

was at the time of said locations, unsurveyed lands belonging to

the United States, free and open to exploration and purchase

under the provisions of Section 2319 of the Revised Statutes of

the United States.

That after the making of said mining locations, the provi-

sions of "An Act providing for the manner of locating and

*' holding lode and placer mining claims, prescribing authority

" of mining districts," passed by the legislature of the State of

Washington, and approved ]^Iarch 8, 1899, were complied witli

by the parties, interested therein, and especially with Section i of

said Act, which reads as follows

:

''SECTION T. The discoverer of a lode shall within ninety

"(go) days from the date of discovery, record in the office of the

"auditor of the county in which such lode is found, a notice con-

staining the name or names of the locators, the date of the loca-
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"tion, the number of feet in length claimed on each side of the

"discovery, the j^^eneral course of the lode and such a description

"of the claim or claims located by reference to some natural oliject

"or permanent monument, as will identify the claim."

» And with the provisions of section 2 of said statute, which

provides, amon*::; other thinj^s, that before filin^^ the notice of

location of minino; claims for record, the discoverer shall locate

his claim by first sinkiui^- a discovery shaft upon the IckIc to the

depth of ten feet from the lowest part of the rim of said shaft at

the surface.

That the defendant. A. M. Anderson, (Ux's claim and main-

tain that the said miniuf^' claims and locations were within and

r])()n the Spokane Indian Reservation, created under and by virtue

of an executive order of the President of the I'nited States, of

January 18th, 1881. which order is as follows, to-wit

:

"It is hereby ordered that the following;- tract of land be and

"the same is hereby set aside and reserved for the use and occu-

"pancy of the Spokane Indians, namely : C'ommenciui^- at a point

"where the Chenakane Creek crosses the 28th parallel of latitude,

'^ thence down the east bank of said creek to where it enters the

"Spokane River, thence across said Spokane River ••.^stwardly

"alono- the southern bank thereof to a i)oint where it enters the

"Columbia River, thence across the L olumbia River northwardly

I "alonq- its western bank to a po\u{ where said river crosses the

"said parallel of latitude, tlience aloni;- said parallel to the place oi

"beginniuiT^."

The complainant allei^es turther that saiil executive order



does not have the effect of withdrawing the mineral lands within

the territory described therein, from mineral locations, but that

the same remain subject to the provisions of and locations under

said section 2319 of the Revised Statutes of the United States,

notwithstanding the said executive order. That if, by said execu-

tive order, any such rights as are being contended for by

appeiree, were established, the same were surrendered by virtue

of a treaty stipulation entered into between the United States

and the Spokane Indians, on the i8th of Alarch, 1887, which

treaty w^as ratified by the Congress of the United States July 13,

1892, in and whereby the said Indians, in consideration of the

sum of $95,000 agreed to remove to the Coeur d'Alene Reserva-

tion, and there to take allotments in severalty, which allotments

were to be their permanent homes, and to be conveyed to them

and their heirs forever, which was approved by the Coeur d'Alene

Indians. And after the making of said treaty by the said Indians,

and ever since the same was ratified as aforesaid, the further and

continued occupancy of said territory, as described in said execu-

tive order, by the Spokane Indians, was merely as tenants or

occupants at sufferance or at will and by virtue of no right, title,

interest or claim which they or anyone in their behalf, could make

or assert against the right, title and interest of anyone making

a location of mineral lands thereon, according to the provisions

of the laws of the United States, and of the State of Washington

relating to the public mineral lands of the United States. And

alleges, upon information and belief, that the Government of the

United States has fully paid the said sum of $95,000 to said

Indians.
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That afterwards, on the day of May, 1902, ihc Con-

j^^ress of the L'nited States passed a certain bill entitled *'An Act

"making appropriations for the current and contingent expenses

"of the Indian Department and for fulfilling treaty stipulations

"with various Indian tribes for the fiscal year ending June 30th,

"1903, and for other purposes," which Act was signed by the

President of the United States, whereby it became a law there-

after, on the 27th day of said month, which law contains the

folknving provisions, to-wit

:

"That the mineral lands only in the Spokane Indian Keserva-

"tion in die State of Washington, shall be subject to entry under

"the laws of the United States in relation to the entry of mineral

"lands : Provided, that lands alloted to the Indians, or used by

the government for any purpose, or by any school, shall not be

"subject to entry under this provision."

That this provision was incorporated into said Statutes of

the United States, in accordance and in compliance with a letter

of which the following is a copy, to-wit:

"DEPARTMENT OP THE INTERIOR.

"( )kfic-k OF Indian Affaius.

"Wash iNCToN. 1). U.. April 5. H)02.

"Hon. Gfokcf Ttknick.

"L'. S. Senate.

"Sir :—

"Referring to the proposed amendment to the Indian A]ipro-

"priation l>ill opening iov mineral entry the Si)okane Indian

"Reservation, in the Sf.Ue of Washingti^n. imder the laws of the

k



"United States, providing that lands alloted to the Indians or

"used by the g-overnmcnt for any purpose, or by any school, shall

"not be subject to entry under such provisions, I will state that

"the office has no objection whatever to this amendment.

"Respectfully,

"W. A. Jones, Commissioner."

That subsequent to said Act by the Congress of the United

States, Congress passed joint resolution Xo. 24, fixing July ist,

1902, as the time when said Act should take effect, except a^

otherwise specially provided therein. And also passed Joint Reso-

lution No. 25, fixing December 31, 1902, as the time when that

provision in said Act which relates to the subjecting to entry

under the mining laws of the United States, certain lands in the

Spokane Indian Reservation, in the State of Washington, should

take effect and be operative. And also passed Joint Resolution

No. 31, supplementing and modifying certain provisions of the

Indian Appropriation Act for the year ending June 3Cth, 1903,

which last resolution, among other things, provides as follows

:

"The ^Secretary of the Interior is directed to make allotments

"in severalty to the Indians of the Spokane Indian Reservation

"in the State of Washington, and upon the completion of such

"allotments, the President shall by proclamation give public notice

"thereof, whereupon the lands in said Reservation not allotted

"to Indians, or used and reserved by the Government or occupied

"for school purposes, shall be opened to exploration, location,

"occupation and purchase under the mining laws."

That this last named Resolution purports to have been ap-

proved on the 19th day of June, 1902. That as to Joint Resolu-
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tions 24 and 25, while they purport to have been approved on the

27th day of May, 1902, they were not, nor was either of them

actually approved by the President of the United States until after

the 1st day of June, 1902.

That said locations were made under advice and infcjrma-

tion received from Washington, D. C, immediately following

the approval of said Act by the President of the United States,

to which said Joint Resolutions related, and in strict conformity

to die provisions of the law relating to the location of mineral

cl'.iims upon the pul)lic lands of the United States, and that the

complainant and the said locators of said claims informed the

i appellee of their position and rights in the matter; nevertheless,

' the said defendant, claiming to be the Indian Agent in charge of

said Spokane Indians, occupying certain lands within said area.

conuronl} known as the Spoknne Indian Reservation, diil then

and there claim, and contend, as such Agent, that he had the

i authority and power then and there to remove and exclude said

complainant from the mining claims so located by him. and to

c^xclude tlie otlier persons nin.ed as locators of mineral claims,

mentioned in appellant's amended complaint, from said mining

laims, and to jircvcnt the complainant and them, and each of

them, from o:cupying, working uptm and minijig said claims, for

tlie reason then and there given by said defendant that the said

mining claims, were upon and wiUiin the boundarK- v. saiil

'ik.;ed Indian Reservation, under the domain and control of said

defendint as In liui Agent in charge of said Indian Reservation;

and the defendant did forcibly and against the will and protest

of complainant, remove, esct^t and e\c1ndt> the ci-tmplainant and
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and protect his rights and interests therein, and from interfering

with or disturbing the plaintift in the free use and enjoyment of

said mining claims and premises.

To this complaint a general demurrer was interposed. On

the hearing of this demurrer the court sustained the same, and

rendered a decree dismissing the bill of complaint, to which decree

the complainant duly excepted, at the time, which exception was

allowed by the court.

ASSIGNMENT OF ERRORS.

The error assigned and complained of by the appellant was

this ruling of the court sustaining said demurrer and dismissing

the bill of complaint.

ARGUMENT.

These locations are valid claims and rights except so far as

they are affected by the fact that they are embraced in the area

of the Spokane Indian Reservation.

We will proceed, therefore to discuss but three legal propo-

sitions, any one of which, if our contention be sustained, will be

decisive of this case against the respondent.

FIRST : An Act of Congress of the United States relating

to our public domain, cannot be repealed or suspended by a procla-

mation of the President.

SECOND : Congress cannot, by joint resolution, or other-

wise, pass an ex post facto law, making an act unlawful wliich

was legal when performed; and therefore, the moment of time
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wIkii an act of Congress becomes a law is an issuable and provable

fact.

THIRD: A mininc;- claim is a property right which canm>t

he divested even hy an act of the Congress of the United States.

The Congress of the L'nited States has supreme \n>\\(i to

define the conditions under whicli mining claims and rights shall

l)e established upon government lands. It has done so in section

23 k; of the Revised Statutes of the l'nited States, which reads as

follows

:

'*Sk<.. 2319. All valuable mineral deposits in Imuis bcloni^iiii^

"to the l'nited States both surz-eyeJ ami iiusun'cycii. are hereby

"declared to be free and o])en to exploration and purchase, and

"the lands m which they art found to cKcupation and purchase,

"bx citizens of the I'niied States, and those who have declared

"their intention to become such, untler regulations prescribed by

"law, and according to the local customs (^r rules of miners in the

"several mming districts, so far as the same are applicable and

"not inconsistent with the laws oi the Cnited States."

This has been the law since .May the loih. iSjj.

The Si)okane Indian Reservation was created by proclama-

tion of the President issued jaiuu-y iSih. 1^^' >
••"'^ •'•* vv'n.-li U

set out m our statement oi facts.

At the time this Reservation was created the lands embraced

witliin it were subject to mineral l«K\ation under the stat"»-- 'l».»v.-

(|uoted. This cannot be questioned. Those lands were men

"Imds belonging io the l'nited States."



12

The question arises then whether these lands, belonging to the

United States, on January the i8th, 1881, ceased to belong to

the United States at the time of the promulgation of the Presi-

dant's proclamation? In other words, can a Presidential procla-

mation divest the government of the United States of its title to

its public lands? It is not a question of whether these lands, after

the Presidential proclamation, ceased to become public domain,

and subject to homestead entry and pre-emption. That is quite

another question, and governed by other and different statutes.

"The statute in reference to mineral deposits has reference to

"lands belonging to the United States, whether surveyed or

"un-surveyed."

We have been unable to find any Constitutional or statuor}'

authority, vesting in the President of the United States power

to divest the United States government of its title to public

domain.

By section 3, Article 4, of the Constitution of the United

States, it is provided

:

"The Congress shall have power to dispose of. and make

"all needful rules and regulations respecting territory or other

"property belonging to the United States."

This power is exclusive.

United States v. Fitzgerald, 15 Peters, 407.

United States v. Gratiot, 14 Peters, 526.

Except under treaty stipulations, section 2258, U. S. Revised

Statutes, contains the only congressional restriction we know of

as to the use of lands included in anv "reservation bv anv treatv
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"law or proclamation of tlu- IVcsidcnt i>n any jnirposc. i>\ uus

-c'Ctioii it is said, "such lands shall not be snbject to the ripfhts of

"f^rc-cmplioii nnlcss otherwise specially provided !)y law." There

is nolhinj^- said as to nn'ncral ri^dUs or locations. This, in onr

opinion, is not an ovcrsi.L^ht. C'onf^ross recog^nized the fact that

an Indian has no use f(^r mineral until a white man's lalx^r has

converted it into somethini^ he wants. And it did not expect tlic

Indians on a reservation to sit 'lown upon, and render unavailaf)le,

valuable mineral dei)Osits, the mininij; of which would not deprive

ihem of anytliinL,^ adajHed to their mo<le of livinq-.

f 1)V Section 2, Article 2, Constitution of the Tnited States,

the Tresident is *^iven power 1)\ and with the consent of the

Senate, to make treaties, provided two-thirds of the senators pres-

( lit concur tlu rein.

And 1)\ Article (^ it is ])rovidc(l that :

"This O^nstitiUion ami the laws of the I'niteil States whicli

"shall he made in pursuance thereof, and all treaties made or

*'which shall be made under the authority of the I'nited States.

"shall be the suiu-cme law i^i the land: and the jud^^-'s in ever\

"state shall be bound thereby, anytbinj;- in the Constitution or

"laws of any state io the cc^itrary notwithstandinii:."

In the case of I". S. vs. Leatlu is ( :.s.> \o. i^.^Si. bVderal

^ases. It IS said :

"No direct authority to the President to reserve lands and

"set tb.em apart iov iniblic purposes is found in either case, but in

"each the President's aiuhoritx is reco.s^nized by acts of Conprrcss.

"which i)ro-ec(l ui^(^n the i^ianmd that he has it. and tliat thi

"rcscrv'Uions so made are made with competent authority.



The reservations referred to by the court are mihiary and

Indian reservations. According to Judge Hillyer, in that case,

the President of the United States, in setting aside an Indian

reservation, acts without any express authority to be found in the

Constitutiton of the United States, or any United States statute.

His acts in that respect seem to derive their authority merely,

if not entirely, from congressional acts wherein such authority

has been tacitly recognized.

f It is not necessary for us now to take the position in this

case that a reservation may not be created by Presidential procla-

I

mation. We must concede that where Congress recognizes it,

and the courts recognize the authority based upon congressional

recognition, the authority exists. But we find no authority which

would place a reservation created by Presidential proclamation,

upon an equal footing with one created by treaty or stipulation.

A reservation created by treaty stipulations entered into with

the Indians, would stand upon a different footing. In such case

the treat}-, under the Constitution, would possess dignity and

authority equal to a congressional enactment relative to public

lands. Both, under our Federal Constitution, must be recognized

by all the courts of this country as "the supreme law of the land."

But a Presidential proclamation, setting aside a part of the

public domain for an Indian reservation is not "the supreme law

''of the land." It cannot by any legitimate construction, be held

to repeal, modify or set aside an act of Congress of an earlier date,

any more than it could be held io take away from Congress all

power thereafter to pass a law in conflict with it. This seems

too plain for argument.

J
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We are not nnniindful of the decision of the Circuit Court

of Appeals, in this circuit, in the case of McFadden v. Mt. \'ie\v

Mininf^ & MilHn.c: Company, 97 Ted., 670. That case is not de-

cisive of the point under discussion for the reasons : (^ i ) That

the legal question here raised was not considered, or asked to be

considered in that case, so far as can l)e gotten from the opinion

of Judge Ross; (2) The Colville reservation, the status of which

was considered in the .Mcl-adden case, and which was created

by Presidential proclamation, was set apart from the public do-

main on the 9th of April, iHj2, which was before section 2319.

above cited, was enacted.

While the proclamation of the President could not and did

not take from Congress the ])ower to pass laws thereafter affect-

ing the title to the lands in the Colville reservation, therourt might

reasonably hold that in enacting a statute, general in its terms

as that is, congress did not hav in mind at the time, such parts

of the ])ul)lic d(^main as had been theretofore s])ecifically set apart

for the use of the Indians.

The decision of the Circuit Court of .\ppeals in this .Mc-

F\idden ca.<e, might be sustained ujxin such ground, but this is

quite a different proposition. It will not be contended that Con-

gress did not have in contem])lation the territory now embraced

in the Spokine Indian reservation wlien it enacted section 23 lO.

It was then a part of the un^urveyed ami unapi)ropriateil public

domain, and remained so for many years thereafter. The question

we submit is when, where ami how did the President oi the I'niled

States, as to die un'ii)propri-iteil and unreserved lands, get the
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power to annul, by a mere proclamation, the plain and unambigu-

ous provisions of section 2319 that "all valuable mineral deposits

"in lands belonging to the United States, both surveyed and un-

"surve}'ed, are hereby declared to be free and open to exploration

"and purchase, and the lands in which they are found, to occupancy

"and purchase by citizens of the I7nited States," etc. ? Wq confess

our inability to discover any such authority and will be greatly

surprised to have it pointed out to us.

We think the court should not be disposed to extend this

doctrine of conferring legislative power on the President of the

United States by congressional recognition of its assumption.

Thus far we believe the courts have not gone to the extent of

conceding to the President of the United States the legislative

power to repeal a positive statute enacted by Congress. We will

not say such holding would be a dangerous power to put in the

hands of a President of the United States ; but, we do insist that

there is no necessity for its existence. There is not now and there

never has been any exigency calling for its exercise.

In passing upon this point, if the court allowed its decision

to be influenced by considerations of supposed policy of permit-

ting mineral claims to be located and mined within the boundaries

of an Indian reservation, we maintain that such permission is

practical and consistent with the protection of the Indian 1)y the

government, in the enjoyment of all his rights and interests.

But while the policy of a law may properly be considered

bv the court in construing ambiguous provisions of a statute, it

cannot aid the court in its construction of an act, the provisions

of which are as plain as the English language can make them.
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It seems to us that the karned judge of the lower court, in

his opinion passing upon the demurrer, begs the question in argu-

ing tliat because this reservation has been recognized by Congress,

therefore the lands were withdrawn from mineral location. We

have conceded the power of the President to set apart territory

from' the ]m1)hc domain for the use of Indians. lUit a reservation

could he created which would he subject to the right of the citizen

to locate mineral claims thereon. Congress has defined the effects

of such reservation to he the withdrawal of the lands therein

embraced from pre-emption. The i)roclamation or treaty creating

an Indian reservation could doubtless enlarge upon this general

])rovisi()n of Congress, and wlure the reservation is created, as in

this case, by Presidential proclamation, recognition by Congress

of that act of the President, might be construed to have created a

reservation \\'\l\\ those enlirged rights or restrictions.

lUit such was not the character of reservation created for the

SiKikane Indians. It came into existence subject to the general

laws before discussed.

The only congressional recognition bef(~)re the court of tins

reservation is limited t(^ the act oi May 27, U)02, and the subse-

(|uent joint resolutions. The former was a recognition that the

lands embraced in this reservation were subject to mineral loca-

tions. It cannot be logically supposed that the rec«>gniti«>n of a

fact defeats that fact. So it comes to this, that if the proclama-

tion oi the President is assisted in withdrawing these lands from

mineral claimants under sectic^n J^K), before referred to. that aid

must come from these joint resolutions, passeil after the rigiits

'm' the complainant had become vested. To give them such a

;

i
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construction by relation clothes them with all the objectionable

features of being ex post facto and divesting vested rights, which

will be discussed later in this brief.

11.

CONGRESS CANNOT BY JOINT RESOLUTION OR

OTHERWISE, PASS A RETRO-ACTIVE LAW DR^EST-

ING VESTED INTERESTS, OR AN EX POST FACTO

LAW^ MAKING AN ACT UNLAWFUL, WHICH WAS LE-

GAL WHEN PERFORMED. AND, THEREFORE, THE

MOMENT OF TIME WHEN AN ACT OF CONGRESS BE-

COMES A LAW IS AN ISSUABLE AND PRO\\\BLE

FACT.

The complaint shows, and the demurrer admits, that the joint

resolutions were signed by the President, after these claims had

been located. If these resolutions had not been passed, there

would be nothing to controvert the validity of these locations.

By the last paragraph of section 7, article i, of the Consti-

tution of the L^nited States, it is provided that before any order,

resolution or vote, to which the concurrence of the Senate and

House of Representatives may be necessary (except on questions

of adjournment) it shall be presented to the President of the

I'nitcd States ; and before it shall take effect, shall be approved

by him, or beiui:; disapproved, passed ai^ain by t7co-fbirds of both

houses. ^

By this constitutional provision, the time is fixed when any

joint resolution or act of Congress shall take effect. We would

have been greatly surprised to have found what we have been
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unaljlc to find—any decision of any rcsijcctahlc court, holdinj^ that

an act or joint resolution of Congress could lx*cuinc a law and Ix;

bindini; ui)(»n the citizen at a time prior to the approval of the

same In the President r)f the Tnited States. To hold that the

time when ihe law was approved l)y the President could not be

in(|nire(l into, would he in effect to suhject the citizen to the pains

and i)enalties of an ('.r post facto law,—where the law bears a

date prior to the time when it was actually approved by the Pres-

ident.

\\ e lind the authorities in this country, as well as in England,

uniformly iiolding that the exact ])ericKl of time may Ix- in(|uired

into as a matter oi fact, where the private rights of a citizen are

iuN'olved. for the pnri)ose of ascertaining whether the law has been

violated or not. That the courts in this ctnuitry both l''ederal

and st:Ue. sustain our contention that the allegation in the com-

])laint as to time when the President a])proved these joint resolu-

tions, is an issuahle fact, and furthermore that the law api)rovetl

h\ the President cannot take effect, even for the fraction of a <lay

prior to such ai)proval. we ask the court to examine the following

authorities :

Potter's Dwarries on Stat. ^: ("on.. pi> loo-ioi.

In l\e. Richardson. 2 Story, ir'-

hederal Cases. li. JJJ.

.Maine \'. ( iilmau. i i h'ed., JI4.

r. S. V. Iseliu. Sy I'ed.. 104.

r. S. V. Stoddard, 8g l\'d.. (hh).

Kennedx v. I'almer. () Cray. },\(y
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People V. Clark, i CaL, 406.

Parkinson v. Bradenburg, 28 X. W. (]\Iinn.), 919.

Burgess v. Salmon, 97 U. S.,, 384.

Lonisville v. Savings Bank, 104 U. S., 469.

Taylor v. Brown, 147 U. S., 640.

^lunn Collector v. \Vm. Gerst B. Co., 99 Fed., 939.

Sutherland Stat. Con., Sec. no.

2'iy Am. & Eng. Ency. of Law. p 245.

In this country, the opinion of Judge Story, in the Richard-

son case, above referred to. seems to be the leadins: authoritv.

In that opinion he says :

"I am aware, that it is often laid down, that in law there is

"no fraction of a day. But this doctrine is true only suh modo,

''and in a limited sense, where it will promote the right and justice

"of the case. It is a mere legal fiction, and, therefore, like all

"other legal fictions, is never allowed to operate against the right

"and justice of the case. On the contrary, the very truth and

''facts, in point of time, may always be averred and proved in the

"furtherance of the right and justice of the case ; and there may

"be even a priority in an instant of time ; or in other words it

"may have a beginning and an end."

Again Judge Story says

:

''By the Constitution of the United States 'every bill, which

" 'shall have passed the house of representatives and the senate,

" 'shall, before it become a law, be presented to the president of

" 'the United States: if he approve it, he shall sign it; but, if not,

" 'he shall return it, with his objections, to the house in which
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"'it shall have orif^inatcd.' (Article I, Sec. 7.) Now it sccins

"to me clear, from this lanj^uaj^^e, that in every case of a bill, which

"is approved by the president, it takes effect as a law only by

"such approval, and from the time of such approval. It is the

"act of approval, which makes it a law ; and, until that act is done,

"it is not a law. The approval cannot look backwards, and, by

"relation, make that a law, at an\ antecedent pericnl of the same

"day, which was not so before the approval ; for the general rule

"is 'Lis prospicit, iion rcspicit.' * * The law prescriln's a

"rule for the future, not for the past; * * * ^\|-,(| ^\'^\^^ jjj ^

"rcpuhlic'ui ,c:nvcrnmcnt. is a doctrine of vital importance to "the

"security and protection of the citizen. It is fully recognized in

"the constitution itself, which declares, that no c.v post facto law

"shnll he i)assed."

This decision of Judj^e St(^ry has been referred to by nearly

all the c(^urts that have had occasion to pass upon this que^ti.m

in this country, since it was rendered, including the Supreme

Court of the I'nited States, in the cases herein cited.

^riie specinl attenti(^n o\ this court is also called to the <*^--

of r. S. V. 1SI\LIX. S7 h\Hl.. siipfii, wherein the ilistrict juiige

rendering the decision adopted and set out in his decision an

elnborate and exhaustive opinion oi the T.oard of General .\p-

])r:iisers of Xew \ork, which ci^Uains a collection and review of

all the auth(^rities on the subject.

In Potter's Dwarris on Statutes and Constitutions, page loi.

the language from Judge Sior\ . alxne (pioted, is copied in his

valuable work.
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These authorities, we think, abundantly sustain our conten-

tion tliat the time when the joint resolutions referred to were

signed by the President, vitally affected the rights of the com-

plainant in this case, and was an issuable fact, which, if proven,

as it has been admitted by the demurrer, would establish the

legality of the mining locations described in the complaint.

III.

A MINING CLAni IS A PROPERTY RIGHT WHICH

CANNOT BE DIVESTED EVEN BY AN ACT OF CON-

GRESS OF THE UNITED STATES.

We most earnestly deny the power of Congress to pass any

law which can have the effect contended for by the appellee in

this case.

The rights acquired by these locators and their assignee, the

compalinant and appellant, were vested rights to property.

iMerced M Co. v. Freemont, 7 Cal., 317.

Gold Hill O. & M. Co. V. Ish, 5 Ore., 104.

McFeeters v. Pierson, 15 Col., 201.

Forbes v. Gracey, 94 U. S., 767.

Belk V. Meagher, 104 U. S., 283.

Gwillim V. Donnellan, T15 U. S., 49.

Noyes v. ]\Iantle, 127 Id., 348.

Dahl V. Rauheim, 132 Id., 260.

In the Freemont case, 7 Cal., supra, the Supreme Court of

California, by Justice Heydenfeldt, on page 327, makes use of this

language

:

''And while the terms of this license, and the relation which
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"the miner sustains to the superior proprietor, may n<.i 1., ex-

"pressly hiid down, and the (hiration of tlie estate ii<»i eiearly

"designated h\ any positive law, and we may not, for these

"reasons, be able to give an exact definition of the precise nature

"of the right; yet one thing is well nnderstcxxl and indisputable;

"they are there, In the clear license of both governments, and

"have such a title as will hardly be divested, even by the act of

"the superior proprietor. 'Hiere are erpiitable circumstances con-

"nected with these mining claims, that are clearly ])inding uix>n

"the conscience of the governmental proprietor, that this court

"must, with all due respect, presume will never be disregarded.

"Rights lipve become vested in virtue of this license, that cannot

"be divested without a violation of the principles of justice and

"reason."

This decision, it nuist be Ix^rne in mind was rendered ui>on

common law principles alone, unaided by the sub.sequent legisla-

tion of Congress u])on the subject defming the projierty rights of

a nuning locator to his mining claim, made ujxmi the public

domain.

In the Ish case, decidotl by the Supreme Court of Oregon,

in commenting (^n the rights ^^\ a mining locator prior to the

adojnion of any statute by congress on the subject, it is said:

"All the reiKMted cases in California and Nevada lead to the

"conclusion that the non-action of the deneral Ciovernmenl raised

"such a presuu'ption of license to those engaged in mining for the

"precicnis metals, as to give them a standing in the courts to assert

"their rights and redress their wrongs .-^gainst all jXTSons except
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*'the General Government. The right of mining for the precious

"metals is a franchise, and the attending circumstances raise the

"presumption of a general grant from the sovereign of the privi-

"lege. (Citing numerous authorities.)

Accepting this as a postulate, it follows that the General

"Government itself could not equitably interfere with or abridge

"the rights of the miner."

Then follows a quotation with approval, of the language of

the Supreme Court of California, above quoted. Further on the

court says

:

"'Whatever difference of opinion may exist as to the tenure

"by which mining claims were held prior to the passage of this act

"of Congress, it is clear that, by the act, the General Government

"extended to all in possession of mining claims, and to all subse-

"quentiy locating and denouncing mines containing the precious

"metals, a guarantee of protection in their occupancy so long as

"the mines are operated and worked."

In the case above cited from the 15 Col., at page 201, it is

said

:

"By the act of Congress of May 10, 1872, all valuable mineral

"deposits in the lands of the Ignited States, and the lands in which

"they are found, are declared to be open to exploration, occupa-

"tion, and purchase. The mode of locating such lands is also

"provided for in general terms, and the locators are granted the

"exclusive right of possesion and enjoyment of the surface in-

"cluded within the lines of their locations. Moreover, the lands
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"thus located arc spoken of as niinin<4- claims, and the iojators as

''the owners thereof, antecedent to the entry for tlie government

''patent: U. S. Rev. Stats., sees. 2319 et scq.

"In GwilHm v. Donnellan, 115 I'. S., 49, a suit hroiij^ht to

"determine an adverse claim to mininj^^ lands, it is held that *a

" 'valid and subsistinj^^ location of mineral lands, made and kept

" 'u]) in accordance with the ])rovisions of the statutes of the

" 'United States, has the effect of a i^rant l>y the L'niled States

" 'of llie ri^ht of ])resent and exclusive possession of the lands

" 'located. * * ''' The location is the i)laintirt"s title.' See also

"Forbes v. Gracy, 94 U. S., Jh/, and T.elk v. .Meai^her. 104 I'. S..

"2(S3, where it is declared that minini; claims perfected under the

"law are property /// the fullest sense of the term, and that the

"title thereto passes by descent or purchase, the same as other

"real ]jro])erty."

We quote the following;- extract from the opinion of the

Supreme Court, delivered by Justice bield. in the case of Xoyes

v. Mantle, at pai^e 351 of \ ol. 1J7. !'• S.. to-wit :

"Section 2322 of the Revised Statutes, reenactinj^ provisions

"of the act of Coui^ress of May \(\ 1S7J. declares that the locators

"(^f miniuii- locations previously made "T wliili should thereafter

"be made, on any mineral vein. U^de, or ku^c om the public domain.

"their heirs and assii::ns, where no adverse claim existed on the

"loth of May. 1872, shall have the exclusive ritiht of jx-^ssession

"and enjoyment o\ all the surface included within the lines of

"their locations, so lonj;- as they comply with the laws of the

"I'nited States, and with state, territorial, and local rejjiihtions.

k
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"not in conflict with those laws governing their possessory title.

'There is no pretense in this case that the original lotators did

*'not comply with all the requirements of the law in making the

''location of the Pay Streak lode mining claim, or that the claim

"was ever abandoned or forfeited. They were the discoverers of

"the claim. They marked the boundaries by stakes, so that they

"could be readily traced. They posted the required notice, which

"was duly recorded in compliance with the regulations of the

"district. Thev had thus done all that was necessarv under the

"law for the acquisition of an exclusive right to the possession

"and enjoyment of the ground. The claim was thenceforth their

"property. They needed only a patent of the United States to

"render their title perfect, and that they could obtain at any time

"upon proof of what ihey had done in locating the claim, and of

"subsequent expenditures to a specified amount in developing it.

"Until the patent issued the government held the title in trust for

"the locators or their vendees."

The language quoted above as to what had been done by the

locators of the Pay Streak lode mining claim can be repeated

word forward with reference to the locations described in the

complainant's complaint in this case.

In the case above referred to in the 132 U. S., at page 262,

the following language occurs

:

"It does not appear in the present case that a patent of the

"United States has been issued to the plaintift : but it api)cars

"that he has complied with all the proceedings essential for the

"issue of such a patent. He is therefore the equitable owner of
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"the mining ground, and the government holds the [.uiimnvs in

"trust for him to be deUvered upon the payments specified. We

"accordingly treat him, in so far as the questions involved in this

"case are concerned, as though the patent had been delivered to

"him. iieing entitled to it, he has a right to ask a determinatitin

"of any claim asserted against his possession which may throw

"doubt upon his title."

decisions upon this point by the various courts of tlu- I'nited

States could be multi])lie(l, but the foregoing citations, .itt. ^uth-

citni coupled with a reference to Linley on Mines (2 ed.), sections

535' S.V^' 5vV' 5^^ ^^'1*^ 53'^ wlu re the author of that excellent work

has collected many authorities in sui)port of the text, and drawn

therefrom the substance of the law on this subject. The court's

attention is particularly called to the following language used in

section 539

:

"A mining claim jHTfected under the law is property in the

"highest sense of that term, which may be bought, sold, and con-

"veved. and will pass by descent. It has the effect of a grant by

"the liiited States of the right of present and exclusive posses-

"sion of the lands located. Actual possession is not more neces-

"sarv for the protection oi the title actpiired to such a cla'ni 1.x

"a valid location than it is for any other grant."

" Althoui^h the lo.'ator may obtain a patent, this patent ad<ls

"but little to his security.

" The owner o\ such a location is entitled to tlie exclusive

"possession and enjoyment, against ever\ .>iuv mcludin«r tlie

"Tniied States itself.
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'' '\Miere there is a valid location of a mining claim the area

" 'becomes segregated from the public domain and the property

'' 'of the locator. He may sell it, mortgage it, or part with the

*' 'whole or any portiin of it as he may see fit.' (See St. Louis M.

"& I\I. Co. V. Montana, Ltd., 171 L^. S., 650.)

"He is entitled to the most plenary and summary remedies

"for quieting his claim cognizable in equity.

"As was said by the Supreme Court of Oregon, the general

"government itself cannot abridge the rights of the miner. There

"are equitable circumstances binding upon the conscience of the

"governmental proprietor that must never be disregarded. Rights

"have become vested that cannot be divested without the violation

"of all the principles of justice and reason. The same fundamental

"rules of right and justice govern nations, municipalities, corpora-

"tions, and individuals. (Citing U. S. v. Northern Pac. R. R.,

"95 Fed., 864.) The government may not destroy t-he locator's

"rights by withdrawing the land from entry or placing it in a

"state of reservation. (Citing the opinion of the Assistant Attor-

"ney-General, 25 L. D., 48.)

These authorities abundantly sustain our proposition that

by the locations of the claims, made l)y the complainant and those

from whom he obtained the interests which he acquired by assign-

ment, obtained by their locations on the 27th of ]\[ay, 1902, a

vested estate and title to the several claims mentioned.

If our first contention be the law that the land embraced in

this Indian reservation was not by the proclamation of the Presi-

dent withflrawn from the operation of the Act of Congress hold-
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ing^ it out to the public as open to mineral locations, then these

locations were Icp^al, rc<^ardlcss of the joint resolutions of Con-

gress passed subsequent to said locations.

But, if it should be held that this territory embraced in this

reservation was withdrawn from mineral location by the Presi-

dential proclamation, the Act passed on May 27th, above referred

to, and under which these locations were made gave to the locators

ample authority to make the locations which they did.

The opinion of His Honor Judge Ilanford in tliis case

does not seem to have been reported. In the copy thereof,

kindly furnished us, the cases of Frisbie vs. Whitney, 9 Wall.,

187; The Yosemite \'alley case, 15 Wall., "jy, and Shipley vs.

Cowan, 91 v. S., 330. are cited in support of the premise that

"Congress retained its sui)remc power to make other disposi-

"tion of lands, notwithstanding said locations."

It is conceded by the court that "those cases are not di-

"rectly in ])()int." but it is said that "they establish the general

"principle that the ])i)wer of congress to make final disposition

"of pul)lic lands is not divested by the initiation of rights un-

; "der a general law. and that no vested right to pu])lic land as

: "against the government is acquired by preliminary steps

"joined with an intention of accpiiring the title."

This view oi the law is diametrically opposetl to the prin-

Iciple

announced by Mr. Lindley that "The owner of such a

"location is entitled to the exclusive possession and enjov-

:

'
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^Millions of money have been expended, and are being

expended, in the development of mines with no other or better

title. In doing so the miners have not relied merely on the

justice and forbearance of the government, but upon a legal

right and title which even the government is bound to respect.

We respectfully submit that the decree of the Circuit

Court should be reversed.

Respectfully submitted,

H. N. MARTIN,

HAPPY & HIXDMAN,

x\ttorneys for Appellant.


